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here One Tenant in Common 
in Actual Receipt of Rents 
> -. Profits from the Property, 
» Must Account Therefore. 
menant in Possession is not 
Sader Obligation to Account 
There has been no Ouster 


ed a desire to live there them- 
Nor do they show that 
defendants obstructed a leasing 
of the apartment to ex- 
clude the complainants from any 
benefits they might thereby have 
derived. The defendants are 
therefore under no obligation to 
account for the al value of 
the apartment occupied by them. 

By statute, wl one tenant 
receives the rents, issues or pro- 
yelled to ac- 


Ten- 






selves 





SO aS 







rent 
2OT1t 


1ere 


fits he r com} 


may be 


bod no Profits or Rents from) count for such profits actually 
H be Property. received. This to prevent his 
ant in Possession is Under) receiving more than his just 

muty to Make Repairs, Pay | share 
g axes, Mortgage, Insurance, A tenant common who is 
ise. in sole pos ion of part of the 
\ oo hancery of New Jersey property is under a duty to pre- 
: hine Mastbaum, and an-jserve part by making needful 
, g r, Complainants, and Lou-| repairs and paying proportionate 








L. Mastbaum, and others,| part of taxes mortgage and - 
idants terest et This rests upon the 
er 15 eceipt benefits, actual or im- 
iplair & | plied, equ to the cost of pre- 

(CI ervat the property. De- 
defendan ndaz re therefore charge- 
V.C ble with one half the amount 
Ss a partition suit in accrued taxes, insurance, in- 
he or ssues relate to f d general repairs and 
int the hole cost of repairs é 
Mastbaum died March b their own apartment 
36 leaving the property ir 4 inting should be made 
i two family | e, to rdingl 
ce 1d nephew lame- : ; 
e and lL Mast- ( tinued on page 4, col. 4 
ymmplais id L 
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t at $30 per The Aid of Attorney Was Found To 
apartment had bee Be Asked In But 15 Per Cent 
d testator and re ed of Preventive Cases 
t a year, despite the ex- ia 
attempts to rent 1 ( mbus,. O CCNS Only a 
April 1, 1939 the defend- tion of the potential 
ved into this upper apart- t ne of this ci finds 
No agreement had I 1 nto the hands of law- 
d as to the occupancy a survey conducted under 
1ad been discussed pre- the auspices of the Columbus 
Bar Associations indicates 
defendants collected rh irvey, directed by Pro 
ey ¢ hi 
r the wer apart : A. Harris, of Ohio 
id the axes insurance *% Iniversity College of Law 
i 43 j ed mong other things 
nts ask that de- a A yn ytner 11 
secount for the rent t isn’t just the house 
the va] f d suburban business 
cupied bv tl S make use Oi a 
man a c not 
f Cc -tenan - 
th 1y ice of 
yther co-tenant pos- - 
g his attorney. And b 
the real estate ! : : 
a toK snt ist peo 
ction for n 
court of Chan . : ’ 
t I Cc 1g itnout tne g 
ved an a int- : 
2 e they should have 
- her the pal e 
‘ What Survey Covered 
s begun. In such 
tenant in possessi i issing 
far the rer . ¢ 2 OI tne 
rt To +7 WCt~ said it was t 
ist be wrongful dis- t amount of legal 
4 or exclusi f ¢ ines h various persons 
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id ot t 
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property stores and chain 

he instant case there is! ¥ of legal business 

2 to show that the de-| Were Classified as those needing 

ts dispossessed or exclud- | adjustment, in which a dispute 

complainants from the existed, an Sm that were pre- 
n chara 





ter. 

uncovered 420 
adjustment (accidents, 
inheritance, 


in ara 





ty or prevented them from 
the benefits thereof. 
contrary the complain- 
tre aware of the fact that 
-endants were living on 
Pperty and never indicat- 





survey 


yr 


in 
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Deplores Agitation 
Unauthorized Practice 
Statute 





American Bar’s Committee 
iterates Position As To 
Administrative Tribunals 


(CCNS) 
the 


Chicago, 
to 


nractice 
pla 1 


prevent 
of 
agencies 


trative would be defi 





Association’s committee 


practice 


Bar 
unauthorized 
in a statement on the 
leased here for the informa 

tion of the Bar generally. 
In making this statement th 
took the same posi 


supjec 


committee 


tion as previous committees 
that what is or is not the prac 
tice of law is a matter for th 


to decide in particula 


courts 


For 


Re- 


Legislation 
unauthorized 
law before adminis- 


undesirable, the American 
on 
declared 


t 


e 


r 
i 


cases and that blanket legisla- 
tion would probably receive no 
public support and might be 


held 


unconstitutional. 
Public Relations Hurt 


In explaining the necessity for 
M 


the Edwin 
New York, chairma 
>, remarked tha 
unauthorized prac 

withou 


issulng statement 
Otterbour 
of the comn 
‘ertain 
tice acting 
the ry study 
background—were reviving 


and there a demand 


necessa 


or 


her 


1e2g1Siatlon 
state and federa 
agencies 


uch ag 


before 
trative 


itation 





n 
t 


t 


factual 


e 


for general 


to preve nt practice by 


1 
i 


he Bar public rela- 
tions, Mr. Otterbourg held, be- 
cause ich legislation is i 
pra und can not obtain 


or public 


! support 
lengthy 


—_? 
expian 


ation ol 


ts position accompanied by ex- 
cerpts from previous reports and 
a table of authorities, the com- 

ttee agrees that it is in the 
public interest that no one but 
gi er be allowed to practice 
la before any governmental 


ment 


depart 
What Constitutes Practice 


~~ 


svO 


every appearance 


Continued on page 4, col. 3) 


Lawyers Law Office Is 
Proposed 
New Agency Would Develoy 


Specialized Service for Mem- 
bers, Sponsors State 











before 


) 


if Angele (CCNS A 
lawyers’ law office” would be 
hed under a_ proposal 
idered at a conference hers 
t discus economic problem 
t profession 
The ne ffice, operating un- 
der t direction of an execu- 
t board of 15 members, woulc 
develop specialized legal servi 
for the benefit of members and 
ld hand such business 
t be turned over to it 
bers and such as w 
“ome to it naturally as a res 
yf the good will it developed 
Its practice would be kept 
tirely separate from that of the 
members and there would be no 
interference with the private 


practice by those who belonged 
to the association. 

The proposal which, 
claimed, would bring about 
economic benefits for the pro- 
fession, is to be discussed fur- 


ther at a subsequent meeting. 


it was 


0 Live On 


which seeks to keep in tune with 
the present. It may serve to re- 
call to some many of the char- 


The Judges Wh 


By 





MILTON M. UNGER 


The arect tides and currents which _ Agee 

engulf the rest of men do not turn ®Cteristics of the departed Jur- 
aside in their course and pass the ists of New Jersey and, to others 
ree iy ap 7 - : do oy —_ who knew them not, it will at 
atooy ¢ ese ¢ ‘ dist¢ cig s . > 

a bee hall cor hel} ogy = i least present something of the 
( shi 0 ) 1 x f ) 

truth by acting and speaking as if Judges that were. It is true, as 
they do. Robert H. McCarter has said in 


his delightful “Memories of a 
Half Century at the Bar of New 
Jersey”, that it is somehow or 
other easier to write of those 
who have gone on. In seeking 
to recall them, the little things 
have served to endear them in 
the minds of those who feel that 
they did “not stand aloof on 
these chill and distant heights.” 

So, we call the roll of those 
best remembered. 


Cardozo, “The Nature of the Judi- 
cial Process” 


It is a popular thing to speak 
of the great judges in the light 
of their accomplishments as they 
run and can be read in the pages 
of the law books. Frequently, 
however, the personal touch is 
missing and those who learn of 
them in cold print or who per- 
chance have encountered them 
before “court is out” gain an er- 
roneous impression or obtain an | 
incomplete picture, missing some 
of their more ordinary and per- 
haps outstanding and _ distin- 

uishing characteristics. 


MAHLON PITNEY 


If the grace and majesty of 
the law could be personified in 
one man they would find a com- 
posite in the countenance of this 
illustrious man. He succeeded 
William J. Magie as Chancellor 
long before, many believed, 
the usefulness of the latter was 
impaired. But the bar could 
both love and respect the new 
Chancellor. He sat for motions 
frequently at Newark and his 
courteous treatment, especially 
of the younger lawyers, to whom 


The followin at 
the request 


illed 


g, presented 
editor, 


from a past 


Report On Reasons For 
Discharge Are Privileged 


of the is 


SO 


receding 


|Employer Cannot Be Held For 
Libel for Defamatory 





Statement to Commission he imparted quiet words of ex- 
senile planation and useful hints, ad- 

Boise. Idaho. (CCNS As it! monishing and mildly correcting 
does in many other states, the’! the mistakes in the papers as 


the erroneou 
inexperienced 


well « 
well a 


Idaho 


sation 


unemployment compen- concepts of 


act quires an employer lawyers, will live 


to report the reasons for dis-|long in the minds of those who 
charging worker remember him more vividly. His 

If the sons, a often greeting to counsel was gracious 
do. tend reflect discredit on| and warmed our hearts towards 
the employe, can the employe; him. He found time to halt in 
be held libel? the midst of the papers and to 


Facing such a yuestions in the recall stories the days when 











first Idaho case on the subject he practiced before the justices 
and o that is believed to be of the peace of Morris County 
perhay he first in the nation, Hi friendliness dispelled the 
District Judge C. E. Winstead fear of lawyers and the hesit- 
ruled that the communication ancy and trembling of the - 
Ww vileged |} there was experienced lawyer lish in 
o liability thin air 
The suit before dge Win- 
. - I re € per ( ce f ng a 
ought da of $17 . i . 
because an employer had re- lengthy bill of complain d 
D to the mployment t making applicat I 
nsation§ di é rder h recited 
ne} dis- id f directed the d d- 
ed bec h te 1OW Ci 
ar recor¢ t I re- ild be ¢ d - 
d to . was ing the specific 
ourteol 1 The the bill. “Tell 1 
provide y nt Chancellor ld 
efit I llowed ! I 
ere afr f dis- that tl d d 
arged for iS¢ f dx d 
It is ne f gener ! 7 
lfare ¢ istration steailn I 
the : 
ruled, x 
¢ d to , Ai 
plover ¢ d 
employn ‘ Ms, : - 
freely rved to finda 
that th gest a trial by 
subject hi 
part of a disgruunt Mahlon Pitney was fit to 
“If the reasons given ! Chancellor of New Jersey : 
charge are disputed,” the opin-| ¢ + to sit in the Supreme Court 
ion read, “the employe 1s en- of the United States. He ac- 


aring 


thereon and 


titled to a he 
to exoneration, far 
penalty under the law 
cerned, if same are not fully sub- 
stantiated.” (Moon v. Capital 
Cleaners). 


,,,, complished both. 


as a 
con- 


so 
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Judges Who Live On 


(Continued from page 1) 








JOHN R. EMERY 


Vice Chancellor Emery nad 
been in the Army, had practiced 
at the Bar, was a soldier, a law- 
yer and a Judge all the time. 
These qualities seemed always 
to reside in him. A hearing be- 
fore him brought out essentials, 
eliminated technicalities and 
saved ever so much time. As he 
listened and heard and thought, 
taking a written note of prac- 
tically everything, his pen kept 
pace with the witness and his 
mind ran far ahead of everyone 
in the case. A hearing conclud- 
ed, it seemed so easy for him to 
take the evidence, separate the 
wheat from the chaff, arrange 
the facts, demonstrate the prob- 
abilities and marshall tanassail- 
able arguments which produced 
a conclusion so logical that it 
seemed as if a Higher Power 
had inspired the finding. I have 


said he was a soldier. I mean 
it. He died literally on the fir- 
ing line. 

Towards the end, his frail 


body bent and weakened before 
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sustain 


his labors. In one of these hear- 
ings, shortly prior to his resigna- 
tion, I had prevailed in a suit 
after a long hearing, involving 
litigation which had commenc- 
ed twenty years before and 
which I was trying to slude 
He set aside a fraud in a master- 
ful oral opinion from the bench 
the defendant’s s 
ceased his argument 
and with a motion of his ha 
bidding me not to speak. As he 
arose from the bench, he paused 
and noted that, for rea 
or other, the court nograph 
was not on hand and had 
taken the conclusions. The dé 
fendant appealed 

I went to the Chancell 


conc 


as soon as 


icitor had 


nd 


some 


ste 


promptly 
Vice 


his little room in the old P: 

dential Building, pleading for a 
written opinion. He was failing 
at the time and said he ild 
need a few days. I hung back 
and told him of the year in- 
successful effort to re the 
defendant in the lawc ts and 
of the salutary strengt an 
opinion for the Court rrors 
and Appeals. I told hin ant- 
ed one just iike the from 
the bench. He smiled said 


The 
t yduce 


what he 


did 


he would do 
days 


ensulng ri 


the opinion and I little 
panicky, lest there be ne. I 
came to my office or y. The 
morning paper said | id died 
the night before I as dis 
heartened and dism i but a 
few days later the n brought 


to me a document him in 


longhand, page after page, cull- 
ed from memory, almost identi- 
cal, it seemed; word for word 
like the delivery from the bench 
A little note at the end: “Send 
a copy to the other side File 
this with the Clerk, J. R. E.” 
written no doubt a few hours 
before he passed away 

On another occasion I had 
lost a case wherein I ught to 


the validity of a deed 
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Camden, N. J. 


by a married woman to my 
ent. 


cli- 
The grantor’s husband who 


was a lawyer had not joined in 
the deed and had represented 
to the purchaser the validity of 


the deed without his signature 
She relied on him The deed 
passed no title as the law then 
tood. I was chagrined by the 


of it all. The 


was elated until 


1justice 


other side 
Vice Chancellor 


Emery added to the final decree 
which declined to quiet the title 
in my client these words. “And 
it is further ordered, adjudged 


and decreed, that the 
ant be and he is hereby 


enjoined from setting up 


defend- 
forever 


any 


claim in or to the premises ad- 
verse to the complainant’s title 


tever it 
be and 


t now 


wna 


after 


UO 


may n 
which question 
no 
hone Pie ided t 


nocent h 
few dollars for 
Vice Chancellor 
way of doing in effective 
indirect way that which could 
not be done directly, if ju 
required i He was a brave 
soldier to the end. 
JAMES E. HOWELL 


Vice 


oO 
a 
had 
naa 


3. 
c 


a 


He Chan- 


was a practical 
cellor with courage, good sense 
and plenty of wisdom. Some- 
thing of the strength of those 


Sussex hills wherein he was born 
seemed always with him, even 
towards the end when his hand 
quivered so much. His life was 
not a happy one from a domes- 


tic standpoint and he seemed 
most content during the days 
when he was again at Newton 
walking the stree or sitting in 
the lobby of the Cochran House 
conversing with the denizens of 


Sussex 


I tried a maintenance suit be- 
lore mim Car Ulte clvor { ris 
areer on the bench. The de- 
fendant husband had made up 
his mind not to pay alimony 
previously awarded. He insisted 


that he could not fin 


the morning of the hearing 
was defiant, and in the after- 
noon his solicitor said he was 


ill. To me he appeared intoxi- 


cated. The latter was true. The 
Vice Chancellor directed the 
1use to proceed, saying that a 
man with drink in him had a 


and could talk bet- 
He contradicted 
deal but told a 
iis ability to 
and the 


loose tongue 
It was so 
himself a gerat 
lot. The proofs of 

find work were not clear 


Vice Chancellor said that to im- 
prison him for contempt was 
dangerous. The defendant ap- 
peared elated. “But” said the 
Vice Chancellor, in Sussex 
County they do not imprison 
people who are convicted of 
wrong The roads are rough 
the and there is plenty of 
stone to haul I believe they 
earn a little money—enough per- 
ha to enable this man to pay 
his wife $3.00 a week—which 


the 


have.” 


defendant 

ut the 
felt that he could 
y find some work locally in 
two or three days, so he said; 
work which would pay better 
than Sussex road building. The 
Vice Chancellor was most agree- 
able the suggestion if he be 
given time to find the work and 
when I reported to the court a 
week later that the defendant 
was working and commencing 
to pay, he slyly remarked to me 
that he believed that prison 
labor had not been used in Sus- 
sex County for twenty years, 
but that he thought the 


WOrK I 
will be 
defer 


rel 
Surely 


assume 
glad 


idant 


to 


to 


| Was a good one. 


FREDERIC W. STEVENS 
Somehow or other I have al- 


ways had the impression that} 


| here was a Vice Chancellor who 


w or here- 


The in- 


take 


a 


istice 


man 


1S 


idea | 





was the kindest and mildest of 
men; that he utterly in- 
capable of making anyone angr 

He was very profound and I 
gained the idea that his oral de- 
cisions from the bench were 


Was 


SO 


perfect, so devoid of surplus- 
age, so keen and so correct as to 


the 
had been 


impression that they 


thought out 


leave 


a long 





told him why, 
reasoning and 
you nominated him 
jo that thing 

When I 
Essex County 


x 
p 
J 
4°) 
cd 
o 
Y 
a. 


asked him to be a guest 
at its annual dinner 


would be mor 
and when I 


nothing 


rassing 
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Contin 
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onificati 
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brough 
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ersoni: 
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time before and completely to speak at another ga 
mentally revised. Of course he said that he had a «& whicl 
this could not be so, since they inferiority complex at te so 
followed on the heels of the quet table; that he tive 
case me unless I promised Bert 
I remember a most heated Call on him. This was om lt 
argument between counsel, each practice. seis 
accusing the other of double When he left the Ne WILLIA} 
dealing and conduct amounting Mage = the Essex Ba rites 
to contempt of court When ¢red informally in with 
the storm was over the Vice|/room on a motion da; yt ur 
Chancellor quietly remarked: him goodby he made t to 
‘The irritation of counsel is not ise not to call on him There 
a good substitute for reason and Speech and not to invit. he 
is not quite as effective in con-/ Soul. I pror nised but sing « 
vincing the court.” to be good parent to ded thi 
me first when court n it 
I had succeeded for a number;|—~ it 
I were making a sin ht ar 
of years in keeping the ovicri- --——i<si‘( ‘(Cz U al 
When the time came - ae 


of a business property in posses- 











sion. He claimed a verbal lease 
stence of which was de- 
landlord. After the 

case had gone the rounds of 
the district court and Supreme 


to obtain 


ndeavor 


5 
> 


Court in an 


possession, I was in the Court of 
Chancery in an attempt to en- 
join the district court, claiming 
irreparable damage 





time the le was draw 


close and the Vice Chancellor 
commenting upon it, said that 
seemingly the tenant had gained 
much of his contention through 
the delay as he paused in the 
nidst of the final decree which 
removed the restraint in equity} 
and permitted the law court to 
dispossess, said, with a ghost of 
i smile It is strange, but true 
that oftimes many courts take 
jurisdiction in mar things be- 
cause of a fear that other courts 
will not perform the _ duties 





Legislature 
them.” 


>» of nr 
€ Oi OUT 


which the has en- 
trusted to 

He 
Chancellors 


JOHN H. BACKES 


was on best Vice 


When you say of an individual 
that he is an all-around man 
that is a saniitiaaaial to him 


Vice Chancellor Backes an 
all-around good Vice Chancel- 
lor. He was a useful one. Many 
there are who will say that 
casm was a part of his makeup 
It was, but it God-given 
and was put there to take away 
from lawyers 2>at and small, 


was 


e 


was 
8) 


ore 


the smugness and complacence 
which comes with overconfi- 
dence in something in which the 


court could not 
who wish t 

ing and his 
their fingers 
umes of 
“look inside” 


a uselula 


acquiesce. Those 


point out his le 





reports and say 
But besides be- 
nd a practical man 


ing 
i115 


hp 





he was quite human 

When I once ventured to nom- 
inate a Receiver a he shook 
his opposition, I told 
him y that I had already 
in formed the prospective nom- 


inee that I was going to ask for 
his appointment. He swore soft- 
ly under his breath and when I, 








ly recognized a ver} 
ber of the bar who |! 
tice motion, and ther 
smile told me to go a 
the gavel as prese! 
and a few had spoke 
aneously, he said, s 
the lawyers there as 
wish you ¥ 
then, with¢ 
he told of his love 
practice because ol 
simplicity, its simple 
there as a myster 
plicity; that it had 
standard, the Golden } 
that it smoothed the 

1 the face of the comm 

“At terwards he sent 
me nd in it he said 
likes the gavel So d 
dren. I like it t I 
me to the boys Es 

I saw him last in T 
ew days before he 
to quit work He 
desk in the new ‘¢ 
Chambers I had dr 
kind of selfishly becau 


recommended for 


peen 





ence He eon down hi 
and smiled as greeted 
wanted to know if I wa 
was good a 

paying tnell 

ere getting ¢ 

answered 
ad t} } 





before me for a fre 
+h lL + . + + 
hink I Wlli give 1 





argument He had res 
reading. as I lei fee 
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md and pe 
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danger Ol 
light pu 
early 
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me note, 
Frank 
there \ 
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ed that tk 
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advice 
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advised me that he understood 
what I had said the first time. 
Again he waited and then I told 
him that I was seeking enlight- 
ment from him on the point. He 
asked me if I did not know the 
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sin a characteristic pose, the 
-onification an intensely 






of 










est re gle, honest and earnest man 4nswer. I assured him I did not. 
rh brought to equity a com- He then said that the point was 
nor ze ding knowledge of the law One which could be ascertained 
¥ > personal power in which and that if I was in doubt, as 

BEE isness was uppermost, he assumed I was, he suggested 
d eg be ty made al] that I consult with older prac- 







He will al- titioners who might be able to 













i Tice Chan- furnish the correct answer. By 
ras said, “I con-| Way of co-operation he men- 
4 Ray ‘ no equal on tioned Mr. McCarter and Mr 
a nch of this State today Hardin. When I told Mr. Brad- 
Nev WILLIAM S. GUMMERE ner about it he set his teeth to- 
Bar + athe of thie acenk Chiat gether in characteristic fashion 

} with pride and rever- and the rest shall be silence. 
da 0t unmixed with fear. He} Towards the end. I had been 














é 10t too companionable aj|asked by a lawyer ot make an 
him T were some \ ) Stat-|order to hold to bail in a case 
took delight in em-!involving a defendant who was 

‘assing others It must be! himself a mber of the bar. 

tO ded that when he asked a The facts were well proved in 





it was better to have’ the affidavit 










1 There was an em- 
right answer, which was a} bezzlement money and the 
ling to be — on all! defendant knew that a capias 

€ Mar vill say that those | was being applied for but claim- 
y day morning motion days) ed the would not lie against 
had ewark were times when he| a member of the bar upon the 
ecret delight in asking! theory that he was an officer 
i swerable questions and=/of the court and exem pt from 





inding 
one 


ed to think 


legal conundrums, civil a 
could But the New Je 
of all days in the cass 
a place 
ideas 


rrest 





under an opinion of 
srsey Supreme Court 
)f Gratz v. Wilson. ** 





no solve 







those 





C.@@catechism in the law 


Pn m che sharpening of leg 


I was 
and de 


impressed by the case 
‘ided to consult the Chief 


ai 





























the time when one realizes 
Steer eeieek tn mek wet ener e. Bearing in mind my 
pably he was the most ex. | PF experience and with 
eness; enced of all the law Judges | miS#ivings, T again went to him. 
1] day and time. His opin- ~~ ; went to his Cham- 
d tained not so much of the Court House in New- 
thers had enié the lew I apologized for coming 
ted of as they did of a = ld him that I knew that 
mm d and persuasive k -Nancellor Walker had written 
teat teale thes an opinion which indicated that 
4 ' ; a aed a To | the judges were not supposed to 
i ; : | give advice to lawyers upon the 
Pm illin fe me a a law. He was in a friendly mood 
ead ai Gli iaiiaiieias. ta and there was instant co-opera- 
st put | . tion I stated that a capias 
would lie were it not for the 
early in n -€, IN| dpinion in the Gratz case. He 
( ation of the 1 ola d he was familiar with it but 
dt for a writ of certiorari,/that, while it was good law in 
a I nsequences of which were) 1798 when it was decided, it was 
me note, I had gone to the|/ no longer controlling because 
hi rank E. Bradner, than) the present constitution of 1844, 
d him there was no greater au-| wy} was enacted subsequent 
on practice, for help. We to this opinion, permitted im- 
a ed that the point was doubt-/ prisonment for a debt in fraud 
and that advance informa-| cases and he added: “It did not 
| might be desirable It was} exempt lawyers from its provi- 
s suggestion that I went to! jon” He said it was my duty to 
home of the Chief Justice| make the order for a capias and 
advice. Mr. Bradner said| sjpsequently upheld the same 
m uld be better if I went; that) 4y an application to quash it. 

ith would furnish me with 


Before I left 
sion I than 


him on this occa- 
ked him for his ad- 





ise to Pruate 


ql ueStlor 

















* practitioners dared n ice and told him that I had 

wWapee to the , Jurist s been reluctant in coming, prob- 
Prospect Avenue and wa - ably because of my previous ex- 

in the yerience at his home. He was 

the evening t stumped for a minute and 

nt and d that then I was a lawyer 

J f Justice. . eeking advice from the court 
. tooa me i repeat- but that now, as a Supreme 

g=y subject. Whereupon he court Commissioner, I was ask- 
O. ng f advice in aid of judicial 
FICATES 9 Plding & Loan Shares duties and that I came to him 


BONDS ‘ as a colleague. I went away with 


Sold—OQuoted : 
ad armed towards him. 









RITIES = ide tee Aiernee Os an 8) 

tates a A he te But the sands were unning 
‘co. ined FRIED & CO., Inc. | 3. the nour glass. Judge Dun- 
Securtttes 1172 Raymond Blvd. ath. hiaes ee Wide ane te 


Newark, N. J. 





HA. 2-85 















Mitchell 2-2239 and Judge Stewart, who 

- $ President of the Essex 
Cou Bar Association, and I, 

ad invite the Chief 

sti memorial services 

the court room. The Chief 





ice was listless and said he 
ld come but when we asked 
him if he would sit on the bench 
yr below, he said he did not 
He embarrassed us by his 
lack of co-operation 





terest 


1 at- 





‘BEAVER ST., NEW YORK 


BOwling Green 9-55868 


and, when he entered the room, 
refused to sit on the bench. I 
saw him for the last time a few 
He appeared to be 
He brought up 
the memorial 
meeting for Judge Dungan as if 
he was answering the question 
room. 
was 
I have sat in 
his court room while he presid- 
led it 
my 
that day I 
below 


weeks later. 
failing rapidly. 
the subject of 


of his place in the court 
He said, “Judge Dungan 
very dear to me. 


ed. His presence always fil 
and made me proud of 
brother, and so on 
and the other judges sat 
his place, in proper humility.” 








As as there is memory 
and understanding, Chief Jus- 

e Gummere will remain illus- 
trious. 


WORRALL F. MOUNTAIN 

Judge Mountain was a consci- 
entious man whose unending de- 
promote justice in 
Sometimes he was 
insistent upon hold- 


was to 
the case 


not entirely 


ing to the strict letter of the 
law, but the variation was par- 
donable and the principle which 
he invoked was preferable to 
the practice. He delighted in 
human homely situations and 


had rare tact. 


When he was Judge of the 
newly created East Orange Dis- 
trict Court, I came before him 
frequently. One time I repre- 
sented a man whose niece had 
eloped with a young man who 
found no favor in his eyes. Upon 


a threat to dissolve the mar- 
riage, the uncle at a family 
council had deposited $500. in a 
bank conditioned for forfeiture 
to the girl’s father if the boy 
proved unfaithful and to the 


boy’s father if the girl went bad 


in a vear The unele sued for 
money had and received. We 
tried the case through two days 
In giving judgment for the 


plaintiff, the Judge held, and he 
sustained by the Supreme 
that the case was not one 
there could not be a re- 


was 
Court, 
where 


covery because of the illegality 
of the contrfact but that there 
should be a recovery because 
one or the other of the parties 


profit if either husband 


or wife was unchaste, and as 
this put a premium on mis- 
conduct, the opportunity of 
realizing the award should be 
removed and the money go 
back to the depositor. On ap- 
peal Justice Swayze, who lis- 
tened with interest to the argu- 


od 
ment, 
Mount 
freshing 


of Judge 
was “re- 


which was that 

ain, said that it 
legal wisdom” 
Judge 


Mountain was plunged, 


so he said, suddenly into the 
Circuit Court, but it was nice to 
‘tice before him In the 





calendar was 
excuses for de- 
I asked him 


days, when the 
gested and 


lay were taboo, 


-e in early June to put 
rial off for a week. The othe! 
side refused to consent. M 
ason was not a good one. I 

nted to go to my birthplace in 

Genessee Valley, 400 miles 
to keep a pact made 20 


ears before by five of us to re- 
irn to the same spot where we 
grew up. I told the court that I 





to go. He wanted to 

where it was and in a 
moment he was talking of the 
village green and all the stories 
I would have to tell. The spell 
was upon him. He called the 
other Laws and asked their at- 
torney if he ever wanted to go 


weee~te return to the old days 
—to be a child again and see 
old things with young eyes, and 
not to let the chance go by—| 
that a case could be tried any 


Appointed Chairman Of Citizenship Committee 


Franklin W. Kielb has been 
of 
American 
Citizenship of the Junior Bar 


appointed State Chairman 
the Committee on 


Franklin W. Kielb 


ways go kack to the he 


came from, and so I 

Not long fterwards, 
Mountain was seriously ill. I 
wrote him a note, while he was 
convalescing, and wished him 
good luck and told him of my 
trip home. He answered me 
later. I quote his words: 
note came as did others when I 
was so ill and knew not the an- 
wer as I hesitated in the twi- 


place 
went. 


rht. All those good wishes 
eemed to be a strengthening 
cord holding me fast here yet 


awhile.” 


He died in the woods of Maine 


in the Summer of 1935. I was 
nearby but did not know He 
departea as ne would like—near 
to nature’s heart. He was one 
of her noblemen. 


"NELSON Y. DUNGAN 


Conflicting motions stir one 
when he considers this man. 
Kind, careful, painstaking and 
thorough—an ideal trial judge 


the kind that lawyer and lit- 
igant could look up to and say: 


“If there is anything in my case 
of merit and I fail to bring it 
out, he will do so for me.” 
Judge Dungan told me that 
with him the trial of a case was 
not something merely to be 
supervised, but it was a contest 
in which he wa: participate, 
in which he was earn some- 
th new and play a part in 
producing a result, the outcome 
of which was to be in doubt un- 
the end. I have always felt 
in the ca tried before 
Continued on page 5, col. 4) 








Judge 


“Your | 


Conference by Robert B. Meyner. ? 
The purpose of the committee 

is to inspire in the people of the 

United States a proper apprecia- 4 

tion of the privileges as well as i 

duties of American citizens. f 
A state-wide problem that will a 


| be studied and an effort made 
to solve 


is that of the citizen 
failing to vote. In 1880, 80 per 
eent of the qualified electorate 
voted; today, only 50 per cent 
do. Regardless of party, the 
citizen should be urged to vote. 
The act of voting develops true 
citizenship spirit. 


Mr. Kielb has announced the 


appointment of the following 
County Chairmen Committee on 


American Citizenship of the 
Junior Bar Conference. They 


are as follows: 


Atlantic- Herbert) Horn 
Bergen Frank W Ellig 
Burlingtor Alexander Denbo 
amd John Joseph Crear 


Sharp 


Sharp 
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‘hing published in the New lersev Law Journal unless: so credited 





‘THURSDAY, NOVEMBER 


23, 1939 


Mr. Justice Pierce Butler 


The legal profession mourns the loss of United States § 
Court Justice Pierce Butler who died November 16th at W 
An undoubted conservative, he, with Justice M 
had been determined dissenters against the upholdin 


ton. D.C. 


trends in social legislation. 


Congress. 


There is sound reason for 
the dwindling voice of the dissenting minority 
that it is desirable for the conser 
have adequate representation in the Supreme Court as 





been said 
untry 


well 


It has 
vative element of the 


+ 
to 


i? 
AD ill 


The testing of opinions of the majority against those 
of an effective minority conceivably makes for greater stabili 


} 
lity 


and 


more carefully reasoned decisions 


Justice Butler had, in spite o 
point of view of the corporate interests he represented prior to 
is be 


elevation to the bench. It 
social view or another, of lawye 


such marked effect upon their judicial behavior that it w 


better to advance judges from t 


Supreme Court rather than fill such vacancies with men fy: 
Desirable objectivity 


first three groups. 


f his early personal history, the 
hi 
cause the predilections , 


“rs, professors or senators have 
ould seen 

he higher federal courts to the 
ym the 


d 


is more likely to be four 


in a federal judge who has earned a good reputation over a period 


of years. 


to make certain that the new appointee will be likely 


But such considerations these days yield to the desir 


to 


decides 


cases in accord with the present philosophies of the appointing 


power. 
to be regretted. 


Such predetermination as against objective judgment is 


Roses Fer These Who Live On 





Attention is called to the article in this issue of the New Jersey 


Law Journal written by Milton M 
Live On.’ 


The tributes paid therein to 


Unger entitled “The Judges Who 
reat lawyers who have 


graced the bench in New Jersey within the lifetime of the author 


doubtless express the opinions of 
the good fortune to know these 


his contemporaries who also had 
judges. To the younger lawyer 


the article should be edifying on the subject of the human side of 


the jurists, most of whom he knows only by their decisions 
it is to pay due homage to a great judge or !awyer after 
frequently 


passed on. Such appraisals 


Fine 
ne has 
needed 


supply much 


material in the legal history of the state 


Most great men receive their ‘ 


‘roses” after they have passed on. 


Few are accorded the privilege of hearing just and most deserved 
tributes paid to them while they are alive. There should be more. 


BOOK REVIEW 


1939 Factual History of the Fed- 
eral Government. Congres- 
sional Intelligence, Ine., 10 
Independence Avenue, Wash- 
ington, D. C. $2.00. 

This is the seventh annual 
compendium of the activities of 
Congress. It contains a digest 
of the laws passed by the 76th 
Congress as well as a voting rec- 


ord of each member of the 
House and Senate. 
The book contains a list of 


governmental departments with 
the personnel of each and a his- 
tory of the emergency agencies. 
It is valuable as a reference in 
that it gives a complete coverage 
of activities at Washington. 
Charts and an index complete 
the book. 


PROPOSES TO DEAL WITH 
NON-DIMMING DRIVERS 





Boi Idaho, ‘CCNS)—A per- 
mit carry a tommygun, a 
sawed-off shotgun and a box of 
hand grenades was requested at 
the office of the Department of 
Law Enforcement by a man des- 
cribed as “quiet but determined 
looking.” 


se 


to 


The said uired 
these lethal instruments to deal 


man he re 


with night motorists who refuse 
to use their dimmers. 


He was denied a permit; but, 
commented officers, it would be 
the part of discretion for driv- 
ers in this locality to remember 
that some people do things with- 


‘out permits. 


Law Practice By Laymen 
(Continued from page 1) 


an administrative tribunal, how- 


ever, can be regarded as the 
practice of law, the statement 
continued 

“There are many technical 


and specialized fields of expert 
knowledge wherein those ap- 
pearing before such tribunals 
the right to present the 
and appearances in such 
cases do not necessarily require 
the knowledge of the law or the 
ipplication thereof to such facts 


have 


f 


acts; 


“Therefore, before a conclu- 
ion be arrived at which 
tates that a specific practice be- 
fore any administrative tribunal 


‘onstitutes unauthorized prac- 


can 


tice of law it 1s essential to 
study and consider the actual 
functions of each administrative 
tribunal and what the practice 


before each 


Included in 


must 


and 
actually 
this study 
the rules and procedure of each 
of 


subject matter 


consists ol! 


be 


necessarily 


f these tribunals and which 
en adapted to the prob- 


ve Dé 





lems peculiar to each govern- 


1] 
mental agency 


Can Get Courts’ Aid 


“Speedy and direct elimination 





of authorized and unlicensed 
practice of the law before ad- 
ministrative agencies should be 
effective possible where, upon 
knowledge of the facts and 
presentation of the public in- 
the rules of practice and 

»f the agency in ques- 


procedure « 
t and 


suite amended 


ion are 








The ymmittee is of the opi 
hat gener egislation it 
respect to this subject is not de- 
sirable Any general law ap- 
plying to all administrative tri- 
inals is bound to include there- 
some agencies where it may 
be that the practice before them 
does not amount to unauthoriz- 


ed practice of the law. The sup- 


pression of unauthorized prac- 

f the law is primarily for 
the purpose of protecting the 
public so that it may have the 
benefit of trained and disinter- 
ested professional advice and 
the protection of its rights of 


and property both in 
dealing with the government 
and others. * * * In addition it 
should be borne in mind that in 
many sections the country 
the courts hold that what is and 
what is practice of law is 
for their determina- 


these jurisdictions, 


person 


¢ 
Ol 


not Oo 
completely 


In 


tion 
t10n 


while legislation might be up- 
held if it were shown in each 
case a reasonable exercise of 


police power, it is extremely 





likely that any interference with 
the jurisdiction of the court to 
define and state what is prac- 
tice of the law might be held un- 
constitutional. 

“In accordance with the by- 
laws and the mandate of the 
House of Delegates, this com- 


mittee is prepared to consider 
and act upon any question of 
unauthorized practice of the 
law before any of the adminis- 
trative tribunals, which may be 
brought to its attention by the 
other committees and sections 
of the Association.” 





DIGESTS OF RECENT 
OPIN:ONS 


(Continued from page 1) 


order of removal. A certig. 
copy of the indictment was os 
fered and identifi. 
the petitioner as the defenda, 
named in the indictment Tha y rent, 
witnesses further testified tha@ily 34.7 
defendant had made the repr. I. 


q Fracti 


witnesses identis, 


(Con 











TORTS — Sovereigns Immunity 











From Liability for Torts Does es of | 
Not Extend to H.O.L.C. sentations complained of P 
New Jersey Supreme Court It is immaterial that the pet ¥ ss eine 
; j stan ana A Ji vas 
Anna Sarna, vs. Home Owners’ “oner — “ Sand oi GO 8 
Loan Corporation, a corpora- "ied making such representa gy” 
hte tions i), oO 
won ; : . nt rec 
November 17. 1939 Proceeding dismissed am ae 
For plaintiff: Archibald Krieger, ont. 35 
For defendant: James A. Lynch, EQUITY—Court of Chancery ; ai 
Jr . Has No Jurisdiction to Review otne! 
: eae r W 
Wolber, Judge. Elections. “—_ 
Plaintiff sues the defendant|1™ Chancery of New Jerse; ~ 
ma >71))] “mocratic “Test th 
for uries and burns received| Regular Democratic Club og] : 
while she was using the shower ittle Ferry, N. J.” a corporagye abl 
bath installed in the premises tion, Complainant, and Josepymgre foun 
a install n tn premises ‘ -~ . 
Tracy, George Scheeler, Franxggevices V 





owned by the defendant 


Kabela, Bernard Pattern, Ot: 


The first count of the com- he 
. ; Kozik and Joseph Sch Jr tney \ 
plaint states that plaintiff was : I Ss me ole vue 
- sfendse Ss. © BRBBBAua O 
n invitee and that the defend-| Defendants , # 
Jovember 17, 1935 ld Sal 
an s the owner and was in November 17, 1939 + i 
Solicit ar * 1) © d er 
cor of the premises and the S°licitor and of Counsel fog ' 
: complainant erthold Vord@gof the 
app es thereof and that the omplainant: Berthold Vorsgof th 
} Rei es oe sanger inte 
hi r was out of repair to the a 


f an 


Solicitors and of for 
fendants: Feder & Rinzler 
Lewis, V. C. 


De 


counsei I 





1owledge of the defendant 
The second count repeats the 
t 


ee 


first and adds that according ‘ ; 
so * eovlar mmocrat ( r § 

to the custom of the place the The “Regular Democratic C1 r, 21 
;;_|/Of Little Ferry, N. . and « 

i the appli- I Perr’ J ado 

4 Five 


defendant controlled 


1925. The 
ation flourished but 
within. Two factors 


up, the Schroeder facti 


corporated in 
neces I 
aii 





that de- 
had in- 


adds 


agents 


well 
fendayr bv 
fendant by its 


spected and undertaken to re- 


a 
S 






are the real complainar — 
} hh ~ air —- = as = . Wuds a 
pair the shower and had repair- “ane ? : 
: : . . the Scheeler faction, w ins 
ed same : : 
defendants att 





defendant in its answer 


The 





















n ch } 
sets up as one of the defenses t In March 
| f th 
+ eh ‘ : . Son el di L t 
these counts, that it is an in- @ 
a ss } The red in 
strumentality of the United &¢ rh Se © 
7 1id 
+ Sean ~ . t Le AL 
States and is immune from ac- a 
1 1922 r 
tions of this kind withou he aoe : 
d her ul ( 
ynser of Congress — SSO! 
la uw < + ¥ 
P] es noves to strike hic DY-laV l€ I Ol )pos 
defense ffic t in law » be col 
faction 
The claim of immunity raised *****\** . 1€ 
y the de dant has been de-| 2mother by S 
ided adverse ) by our Su- @@! whicl 
yreme Court and Court of Errors idet O 
nd Appeals 5 2 - lized te 
: who was the vice president the 
The United States Supreme : ; . ye vail 
— hae ti hai a 2-1) f 
: the chair and called f here 
( F tiny I 
yu Pilgence ac ) ‘ 
tiny + sdiourn The < als 
cites ” . tae Mecmnatene.| oe adjourn The § uld 
P 5 —_ - - - f +s mn» biected and ec 7 “S 
that th,| taction objected and claim he 
A iit 
_ motion W c t rried 4 hier 
ie for ¢, | ouon Vv a 1 i bur 
le for it: , ; 
Cc Schroeder faction d to 
) 
1 : 
carried and lef equi 
provision _ 
eroupd thereupon 0 ay ¢ 
1 . =4 } VALE LOU) A “ ir t 
1e i or- 
the Corpor Sundinenie tunel ss : 
ation giving it the right to sc! . ll sf: 2 
, and they have ever sinc +} 
and be sued. The court point- . é 
, ducted the business of +} 
ed out that the recent trend of SY t 





The filed 


DOlii nereln 





was 







1 } nam F the -Orporat ‘ 76 
pose liability mame of the corporat P ed 
The defense should be strick- @*** filed by the Schroeat igges 
roup prays that the defe fice, Pri 





Y) 
ell 





be enjoined from using 


1 doing any 





REMOVAL — Where Probable 
Cause is Shown Removal Will 
be Granted. 






under 
Held 
real purpose 
rict of Jersey challenge the vali 
United States of America, Ex Rel electi of April 1, 
Glenn nardo Williams, v. | well settled 
The Hon le William P. Mc- | for reviewing 
Dermitt ed States Mar- warranto and t 





It is 





rict Court 










yn 





that respec 


of busi 





tlons 18 DY Yq» 


hat tt 


ial 


elec 









1s 
ne jur 















shal for the District of New tion is in the Supreme Court 
Jersey The court of equity n d 
November 10, 1939 termine the question of 
For Petitioner: A. Robert Roth- y of an election where 
bard cidental to some case of e 





able But there 
really no case of equitable cog 
nizance here presented. T! 
is no attempt by one person 
corporation to use a name own 
by another person or corpor 
tion. There is only one corpe 
ation involved and both parté 
are members or representativé 
of that corporation. 
Bill dismissed. 


For United States of America 
John J. Quinn, United States 
Attorney | Hubert J. Har- 

Fake, D. J 
The petitioner was indicted 

the Southern District of Illinois. 

Removal proceedings were held 

in this district before a Commis- 

sioner in an unfavor- 

able decision to the petitioner. A 

Writ of Habeas Corpus was ob- 

tained and the testimony taken 

before the Commissioner has, by 
stipulation, been _ considered 
here. 


cognizance. 







rine 








in 
ail 









} 
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William Harris has announce 
the removal of his offices #0 ° 
The only issue involved is| Broad Street, Newark, where 4 
whether or not there is probable/ will continue the general prag 
cause upon which to base the|tice of law. = 
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nent. Tham: rent, 26; others, 95) and in 

tifled th ly 34.7 per cent were the ser- 

the re es of attorneys used. 

: of 4 Preventive Service 

- pei i us of the preventive side there 

often rt se 684 items (income tax, 

} tag 4); other taxes, 65; govern- 

4 © .:nt regulation, 45; rent with 
ye, 149; property arrange- 

¢ hancerdiiee™* 35; mortgages, 35: wills, 

én Rested others, ork and here the 
yxyer Was Called in for only 15 

— - cent of the items. 

Club off In the 146 adjustment matters 
ar ra-eget attorneys handled there 
and J phi re found 10 cases in which the 
ler. Fy s were found unsatisfac- 
tter Of the 110 who were asked 
30} jr they would use the lawyer 

mec:in for like service, 81 said 
me. 15 said no, and 14 replied it 
ounse] jfoampuld depend on the facts. 
hold Vor4 the 98 downtown business 
interviewed, 60 admitted 
sel they had not consulted a 
Rin during the past year 
e 38 who had consulted a 
cre 21 had adjustment mat- 
es and only 12 preventive mat- 
he Five had both 
all Reference Bureau 
tors ne section the persons in- 
uc rriewed were asked if a refer 
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bureau operated by the Bar 
t would help in locat- 
Significantly 


ion 


attorney 
attorne y 


answered in the affirmative, 
pared with four who an- 
red in the negative and 12 
said “maybe” or don't 
ssor Harris discussed the 
proposals which are being 
considered by the Bar: 
the plan to_ establish 
fficeS or legal service bur- 
which, by virtue of large 
me of busine and stan- 
zed techniques, could re- 
the cost of service to a 
where persons of small in- 
uld pay their way; and 

id, the plan to set up ref- 
bureaus to enable the 
to find the particular 

+r equipped to handle the 
ar type of business in 
the kind of items that 

go through a legal serv- 
ureau appeared neither so 
dardized nor so numerous 
suggest the need of such 
fice, Prof. Harris said. “But 
es appear,” he added, ‘that 
Bar should give some 
ght to the problem of or- 
uzir Ss services by some 


dardization of fees or by 
reference bureau that 
d better serve the public 
espect to those 
f business which at pres- 
appear important 


SO 


small 


not 


zh to the client to be taken 


wyer. 
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Bench and Bar Committee Holds Meeting 





A meeting of the Bench and 
|Bar Committee of the Junior 


'Section of the New Jersey Bar 
Association was held on Tuesday, 
October 31, following a dinner at 


| the Carteret Club, in Jersey City. 
|Mr. Louis Hoberman. Committee 





member in charge of Hudson 
County, presided. Other com- 
mittee members present were: 
H. Russell Morss, Chairman of 
Elizabeth, Herzel Plaine, Newark, 
Paul Huckin, Englewood and 
May M. Lyons, Orange, Secretary. 
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Collins, William Morrison, Rob- 
ert Emery, Alan Kraut, Abraham 
Miller, Ashley Carrick, John O’- 
Neill, Paul Strack, Joseph Keane, 
Edward Ryan, Sidney Kantro- 
witz, Carolyn Chance, Ethel Hol- 
lander and Sol Hoberman. 


Mr. Morss distributed copies of 
a Questionnaire which members 
of the Junior Section were asked 
to answer and return to the 
Chairman as soon as possible in 
order that the Committee on 
Relations Between the Bench 
and Bar may commence compil- 
ation of the proposed Directory 

f the Junior Section. 

The Committee was fortunate 
in having as guests Judges East- 
mead and Walker of Hudson 
County who were asked to talk 
on Relationship between the 
Bench and Bar from the Judge’s 
viewpoint. In the opinion of 
Judge Eastmead younger mem- 
bers of the Bar are not to be 
criticised any more than old- 
timers who often presume and 
expect consideration to which 
they are not entitled. “The 
most illustrious member of the 
Bar should show respect to the 
court by getting in on time, 
said Judge Eastmead. He also 
spoke of the importance of ac- 
curacy and correctness in quot- 
ing the law and of the unfavor- 
able effect which careless state- 
ments have upon the Judge. 

Judge Walker felt that each 
Judge should remember that he 
was formerly in the same posi- 
tion as the lawyer before him. 
A “Judge needs understanding 
of the problems of the lawyer” 
he said. He spoke of occasions 
when menmakcio of the Judiciary 
cooperated with him, and show- 
ed a sympathetic understanding 
of his problems as a lawyer. 
Judge Walker urged young mem- 
bers of the Bar to remembe! 
that in the practice of the law, 
Ethics is foremost. 

After the speeches, an inform- 
al discussion followed. The meet- 
ing adjourned at 10 o’clock. 

May M. Lyons, 
Secretary for the 
Committee. 
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The following attended: L. Stan- | 
ley Ford, Milton Lasher, Charles | 


Judges Who Live On 
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|him, lawyers had the satisfac- 
}tion of knowing that whatever 
(their deficiencies might be, 
|Judge Dungan would not over- 
|look them. He) would present 
|the matter in the proper light 
|for the benefit of the jury. He 


had few reversals. He was 
| thoroughly reliable and in spite 
|of his stern justice, kindness 


| s . 
;}and friendship was everywhere 


| evident. 


Once I defended an individual 
;charged with contempt in hav- 
ing violated the court’s order 
appointing an auditor in 
tachment, by collecting rents. 
My client feigned ignorance of 
the order. Judge Dungan found 
to the contrary and fined him 
$200.00 and committed him to 
jail for 15 days. The man was 
terror-stricken and I was dis- 
mayed. Judge Dungan called 
me into his Chambers and 
showed me the recent statute 
permitting an appeal in con- 
tempt. He advised me to ap- 
peal and paroled the defendant 
in my custody. It so happened 
that the latter belonged to a 
secret fraternity of which Judge 
Dungan was a member and 
the council of which he 


the defendant’s friends to ac 
complish the defendant’s re- 
}lease through these sources na- 
jturally proved unavailing. I 
|shall never forget, however, 
|}that the sentence was remitted 
lout of a clear sky. Judge Dun- 
gan showed me the reason. It 
was a note written by the de- 
fendant’s daughter, aged 13 
years, in which she she was 
graduating from public school 
and could her father be par- 
doned; that some of the girls 
read about him in the paper 
and told her that she was a 
Jail-bird’s daughter. That was 
too much punishment. Judge 
Dungan told me that he him- 
self wrote the young lady dis- 
claiming any such implication. 

Probably 
tell of 
justice 
mercy. 


many lawyers could 
more instances where 
was tempered with 


Nelson Y. Dungan aspired to 
be a Justice of the Supreme 
Court, and he was fit to be one, 
but successive Governors passed 
| him by, for no good reason. I 
nittee which 
| waited on one Governor to urge 
|his appointment when a vacancy 
|existed. Before went, Harry 


we 


s } . 
|Green and I, who were sort of a 


self-constituted ib-committee 
further the selection, con- 
ferred with Judge Dungan, but 
he could not furnish us with any 
rguments as to why he should 
be appointed. He said we would 
have to find them out; that he 
was unacquainted in the ways of 
the politicians and that he was 
in our hands. We turned out 
to be poor compaign managers. 
Judge Daly was ypointed in- 
stead and when went back 


to 


a 


ar 
a} 


we 
Wwe 


at- | 


in | 
was | 
very highly esteemed. Efforts of | 


'Dungan said he knew all about 
it because he had met Judge 
Daly the night before and he 
|concluded: “Pete Daly is a fine 
}man and just what we needed 
‘in Trenton” and he thanked us 
| and told us it was 10 A. M. and 
he must be on the bench. But 
I think that .successive turn- 
|downs saddened him. Somehow 
or other he always just missed 
being appointed. Why I don’t 
know; probably because he was 
not a good politician. 


Between him and the late 
Chief Justice there was a warm 
bond of affection, as I have 
stated. When the Court House 
was being altered both occu- 
pied the same Chambers for a 
|while. I came there one day to 
| present an application to Judge 
Dungan. He listened but was in 
doubt and he bade me wait out- 
side. Afterwards he told me 
that he consulted the Chief 
Justice who frowned upon its 
application. Judge Dungan dif- 
fered with him and granted it. 
The Court of Errors and Appeals 
subsequently sustained him on 
appeal. It was shortiy after 
this occasion that I told Judge 
Dungan that he must find it in- 
convenient to be compelled to 
share a room with another 
| Judge. He was not pleased with 
the remark and told me that the 
happiest days of his judicial life 
'were those spent in that room 
lin close contact with the Chief 
| Justice who conversed with him 
| freely. He said that he almost 
| wished that the Court House al- 
|terations might go on forever so 
| that he would not lose the con- 
tact and he told me that if it 
were possible to be with the 
|Chief Justice all the time while 
at work, he would be willing to 
sit on the floor in the same room 
with him.* 

Towards the end he fought 
bravely on through many a siege 
of illness, holding court at times 
when his hand could hardly hold 





(Continued on page 6, col. 1) 











BERK’S 


TERMINAL PRINT SHOP 


Telephone MArket 2-1995 
Same Day Service 
PRINTING -- ENGRAVING 


H. B. BERKOWITZ 


Incorporated 


Newark, N. J. 
Public Service Terminal 











NEW & USED 


OFFICE FURNITURE 
Save 30” to 60% 


Off Today’s Value 
Desks, Chairs, Tables, Direc- 
tors’ and Executives’ Suites, 
Files, Used Kardexes, Leather 
Upholstered Furniture. 

Merchandise Bought from 
Receivers Our Specialty 


NATHAN'S 548 B'WAY 


Nr. Prince St. 
Est. 63 Years CAnal 6-0350 











to report this intelligence, Judge 





QUALITY [ A W 

















QUICK, EFFICIENT SERVICE 


LEGAL Phone MArket 3-0893 
DIARY 
ree © | THE (ourt. 
Customers | 790 BROAD ST. 


New York City 


PRESS... 
Law PRINTERS NEWARK 




















— 





Page Six NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 23, 1939 62 N. J. L. J. Index Page 4 















wards the end he had written ment of divorces, practicing law 
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( age « . : : ; - te imse] as aury 
asnens pas of Glaser v. Achtel-Stetters Res- the porder. down Mexico way! i himself out as a lawyer. 
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get well again and I won't quit his opinion. He corrected that giscyss that $60,000 Mexican others 15 days.” og gg 
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ge and my preceptor, Charles 
, Myers, served together for 
years as receivers of a 

: large corporation and I then 
almost daily contact 

I have never met a 

his thoroughness on 
sature of the case. It 

a great adherence to 
calities, but it was the ab- 

1 of every point that 
we could say that all doubt had 
ken practically eliminated and 
rything dispute clarified 
much as possible. In argu- 
3t he was direct and keen and 
remarks were noted for their 
picacity. Pleadings prepared 
and I have seen many, 
models of skill and accur- 
master hand had shaped 

It treat to 


them 


ption so 


ail 


Was a 


Ad- 
ma- 
cas- 
case 
gal sym- 
with the various points 
fact and law, mooted, and 
rutinized and dealt with as 
ase progressed, much 
that when it was over it was 
te apparent that deter- 
had been reached by 
elimination. 


ra while he sat as 
Master not alone 
monial cases but in 
he hearing of su 
him was 


so 


the 
ion 
ess of 
ie did not mellow with 
-ommonly understand that 
but in spite his 
tere appearance, he gave vent 
which stamped 


age, 
oi 


ss10n, 


ny things 
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him as a friendly person. He 
had a habit of coming to my 
private office, knocking lightly, 
and, finding no one in, taking a 
seat and smoking. He took de- 
light in asking me, a non-smok- 
er, for a cigar or a match, know- 
ing that I could produce neither. 
Others tell me that although he 
carried his own cigars, he liked 
to smoke different brands for 
the novelty of the thing. 

One day he showed me, al- 
most shyly, a small but beauti- 
ful etching of himself. I admired 
it because of the excellence of 
the likeness and he presented it 
to me at once, and it hangs on 
ny wall. 

In due time some of us left 
our offices in the Prudential 
Building and moved across the 
street. He came a little later 
to the same The new- 
ness of his quarters was a little 
odd to him. When he moved in 
I invited him stay in my 
quarters while the confusion 
was going on He came in, 
stayed a while and talked about 
the advantage of having Advis- 
ory Masters hear all matrimonial 
ases. At time most un- 

itigated divorce cases were heard 
na Special Masters and motions 
by the Vice Chancellors. He was 
in favor of the present practice 
which was inaugurated by Chan- 
cellor Campbell. His view was 
that there was nothing quite so 
impor litigation dealing 
with lives and that it 
justified particular attention. 

His mind was keen and his 
words were concise and clear 
and I marvelled as I looked upon 
his features and his slight 
build. He was straight as an 
arrow. He appeared to be the 
essence of the culture and re- 
finement of the law. 

A few minutes later I encoun- 
tered him in the hallway. He 
appeared confused and told me 
he could not locate the signals 
for the elevator. I pointed them 
to him and one stopped for 

He was fatally stricken on 

on Street less than one hour 


floor 


to 


tnat 


tant as 


family 


fine 


out 


nim. 


finer lawyer ever lived. 

MERRITT LANE 

flowers have hardly fad- 
the bier of this illus- 
man. Most people re- 

him best for his dy- 
powerful and prevailing 
personality. Probably he was 
more familiar to them when 

ewed in that light. 

The equity reports from 1916 
to 1919 seem to be completely 
filled with his remarkable opin- 
ior many of them from the 
bench. I have seen hundreds of 
unreported opinions covering the 


The 
ed upon 
trious 


ember 


namic 


ns: 


'same period. 


The late Frank McDermott of 
Jersey City, himself an outstand- 
ing and remarkable lawyer, told 

that Merritt Lane had the 
greatest mind of any lawyer he 
ever knew. This was 20 years 
ago. Now only the monuments 
of the jurisprudence which Mer- 
ritt Lane reared remain to be 
viewed in memory’s light. 

It is nice to think of him in- 
timately. He was a controversial 
man. He could not deal in non- 
essentials. He could not indulge 
in platitudes. He was an advo- 


me 
ie 


cate but was rarely wrong in his | 


judgment. 


Towards the end only about | 
a year ago, the subject of Inte- 
gration of the Bar engaged him. | 


He did not like it. Whatever his 
expressed arguments may have 


been, his chief opposition arose | 
|out of his insistence that there 


was a dividing line between the 
Bench and the Bar, which was 
never to be over-stepped. I dis- 


agreed with him and I think 
that the prevailing view is the 
contrary of his. While we were 
awaiting the argument before the 
Supreme Court I came to his 
office one Saturday afternoon. 
We talked it back and forth un- 
til it was dark. He was tremen- 
dously resourceful. I told him 
that Chief Justice Hughes had 
said that the opposition to In- 
tegration was based largely up- 
on the fact that lawyers were 
prone object to anything 
new, without pausing to consider 
if the objection was well found-} 
ed. He countered by saying that 
that showed that lawyers were 
smart I told him that 
Hughes had also said that some 
lawyers were fearful of two 
things, first that Integration | 
would work, and, secondly, that | 
it would not work, and that 
sometimes he believed that the 
same person held both fears. Mr. 
Lane said that it was a good 
lawyer who could adapt himself 
to changed circumstances and 
move his battle formation in a 
fight if necessity warranted it. 
We went on. I told him that thr 
literature on the subject dis- 
closed two views; that there were 
those who felt that Integration, 
which meant an all inclusive 
self governing bar would result 
in lowering the standards by 
admitting every lawyer regard- 
less of ability, standing or 
character; that others said that 
it would make too exclusive a 
bar because those who managed 
it in the beginning would estab- 
lish a perpetual dynasty for 
themselves and live off of 
others who would never have a 
look in. I told him that both 
sides could not possibly be right 
“Thev need not.” he said. “The 
two arguments are mutually des- 
tructive of each other, leaving 
nothing to stand.” And then we 
both laughed and called it a 
day. 

Later on I told him that Inte- 
gration had its foundation in the 
English Inns of Court where 
there was an all inclusive, selec- 
tive bar. He said there was 
something sinister about that 
and a few weeks later he dis- 
played to me extracts from the 
“Stories from the Inns of Court” 
by Sir D. Plunket Barton, indi- 
cating that as early 1347 
was a self-governing bar 
was then dividing itself 
1 societies—into the in- 
ner and middle temple—and 
that the feeling was not so good. 

Mr. Lane has been incorrect- 
quoted, or perhaps I should 
not fully quoted, with refer- 
ence to the utterances which 

inated in the statement by 
that “lawyers create noth- 
I was present and opposed 
him when this argument 
arose at a hearing in the Court 
of Chancery entirely disconnect 
ed with Integration. What Mr 
Lane said on that occasion was 
that ers created nothing in 
the that they constructed 
nothing tangible and only went 
on performing public service and 
preventing the public from be- 
ing exploited. He said that many 
people felt that the body politic 
would be better off if there were 
no lawyers and he likened the 
lawyers to the doctors and den- 
tists, whom no one thinks of 
consulting except in dire neces- 
sity. He was not wrong in these 
views. As recently as July of 
this year Robert II. Jackson, So- 
licitor General of the United 
States, in an address to the 
American Bar Association said | 
that “lawyers were not creators | 
of wealth and were not a self 
sufficient or self sustaining | 


to 


men 
411€i1 


his 


as 
there 
which 


into two 


Say 


lawy 


sense 


craft.” I think this is what Mer- | 
ritt Lane-had in mind and no | 
one should get the impression | 
that he was not perfectly loyal | 
to the lawyers. If anything, he | 
was prejudiced in their favor, | 
and in fact he used these words APPRAISALS 

in the argument I have referred | Hudson County 

to: “An attack Upon the bar is | 414 - 36th Street, Union City, N.J. 
most dangerous for there can be UN 7-4000 

no attack upon the bar without} -— ——- 

an attack upon the court, for, /———  —.__ 

by and large, the bar is respon- 
sible for the court and the court | 
is responsible for the bar.” 

It is good to remember that | 
there was a man like Merritt | 
Lane, distinguished, illustrious | 
and controversial, wholly incap- 
able of planting a thorn in the 
bosom of any man and filled 
with kindness when touched by 
the well spring of humanity. But 
he could not go on. His body 
could not carry the burden of 
both his great mind and his un- 
ending labor—and so filled with 
life—and in the height of his 
career he laid down his burden 
—it was too heavy anyway, and 
it must have wearied him. Yet, 
after all, he wanted it that way 
—to be able to pass on in the 
midst of life where he could 
stand on the firing line and lis-| 
ten to the roar of the conflict 
and to the storm and stress of 
the crowded hour. He has 
earned his repose. 


P. W. LIMOUZE 
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These judges who have passed 
on have been great and human. 
New Jersey is proud that they | 
were here. | 

To all of them—in the twilight | 
of the receding past, 

“Life’s pace well won 
Life’s work well done | 
Life’s victory won | 
Now cometh rest.” } 
(Edward Hazen 
PERSONALS 

Andrew D. Desmond and Jacob 
Levinson have announced the | 
opening joint law offices at 
146 Smith Street, Perth Amboy 
where they will engage in-the 
general practice of law 
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